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As companies grow and diversify their operations, including through mergers and acquisitions, the number of subsidiaries
tends to grow and the structure of companies becomes more complex[1] — a trend that may continue as deal-making
likely accelerates in the second half of 2023.[2]

Given the continuing complexities of corporate structures, various courts have recently continued to relax certain standing
and capacity requirements for a direct derivative claim to permit someone with an ownership interest in a parent company
to seek redress for a harmed subsidiary when that parent company refuses or is otherwise incapable of making an
impartial business judgment to do so.[3] This has come to be known as a “double derivative” claim.

But how far have and will courts relax such requirements of a direct derivative claim to allow owners of parent companies
to try to remedy harm caused to a subsidiary in which they have a beneficial interest? What about the subsidiary of a
subsidiary?

As a recent example, the U.S. District Court for the Southern District of New York in Kleeberg v. Eber found in March that
the plaintiffs’ claims were appropriate even when “some of the claims in this case ... are derivative (or double or perhaps
triple derivative) claims on behalf of companies in the overall [company] structure.”

Given the increasing prevalence of multifaceted company structures, this article examines the underlying rationale behind
double derivative actions and how that same rationale arguably could be applied to assert triple, quadruple and even
quintuple derivative claims.

The Nature and Importance of Derivative Claims

A derivative claim is asserted by someone who owns a direct and contemporaneous interest in a company, such as a
shareholder, on behalf of that company against third parties, who are often the officers and/or directors of the company. A
derivative claim is designed to remedy the harm done to the company due to the wrongful conduct of such third parties.

In the context of complex business litigation, direct derivative claims have become relatively common occurrences and are
an important legal mechanism that allows shareholders or other holders of ownership interests in companies to seek
redress for corporate mismanagement, self-dealing and other wrongful conduct.

Derivative actions are an essential medium for owners of companies, among other things, to enforce high standards of
conduct by corporate fiduciaries. As multitiered companies continue to grow, including through acquisitions of or mergers
with domestic and foreign companies, the use of derivative — and especially multiple derivative — actions become even
more important.

Double Derivative Claims Generally

What about when the wrongful conduct at issue is causing harm to a subsidiary of the company in which your client owns
an interest?

This is where the legal doctrine of a “double derivative” claim arises.
Copyright ©2025 Munck Wilson Mandala. All Rights Reserved



WILSON How Derivative Will Derivative Claims Go?

’ MUuUNCK
MANDALA

Less common than direct derivative actions, double derivative actions involve a plaintiff asserting claims derivatively on
behalf of a parent company, which, in turn, is asserting claims derivatively on behalf of the parent’s subsidiary for alleged
wrongdoings causing harm to the subsidiary. Over time, various courts have allowed proper double derivative claims and,
although sparse, even triple derivative claims.

A double derivative action usually occurs when, at the time of the alleged misconduct: (1) the plaintiff held an ownership
interest in a parent entity, which owned the harmed subsidiary entity, or (2) the plaintiff held a direct ownership interest in
a harmed stand-alone entity, but where — as a result of being later acquired — that entity became a wholly owned
subsidiary of the acquiring company and the owners of the preacquisition entity became owners of the acquiring
company.[4]

Generally, a double derivative claim should be asserted when the subsidiary suffered the injury — such that, in essence,
the parent indirectly suffered the injury — which raises issues of capacity and standing.[5][6] And they have been applied
to corporations as well as limited liability companies.[7]

Although beyond the scope of this article, such double derivative claims also require addressing issues applicable to
direct derivative claims, including choice of law, presuit demand requirements and typical defenses. Such issues can be
critical to the viability of any derivative claim.

For example, what law will control the requirements for the derivative claim, and the corresponding prerequisites
concerning presuit demands, will impact the viability of any derivative action — whether direct or multiple.[8] Moreover, as
recognized by the Delaware Chancery Court in the 2022 case FSD BioSciences Inc. v. Durkacz, such issues can be
particularly complex when the parent and subsidiary entities are governed by different laws.[9]

Indeed, it is arguable that certain states do not necessarily recognize double derivative claims.[10] And typical defenses
include the business judgment rule, mirror-image rule, failure of condition precedent, failure to join an indispensable party,
waiver, statute of limitations, laches, ratification and unclean hands.[11]

Rationale for Double Derivative Claims

Courts across the country often look to decisions in Delaware for guidance on corporate law and derivative actions
specifically.[12]

For example, one of the key cases addressing the rationale for double derivative claims, Lambrecht v. O’Neal, decided in
2010 in the Delaware Supreme Court, has been cited throughout the country.[13] The Lambrecht court explained that a
double derivative action occurs when a shareholder of a parent entity — the plaintiff — brings a claim belonging to a
wholly owned subsidiary of that parent entity.[14]

Of note, courts have diverged on whether a double derivative claim may be brought for a subsidiary that is majority
controlled, as opposed to wholly owned.[15]

In sum, a double derivative action may be necessary “where the parent corporation’s board is shown to be incapable of
making an impartial business judgment regarding whether to assert the subsidiary’s claim,” according to the Lambrecht
court,[16] which also noted that if a plaintiff was not permitted to bring a double derivative suit, then “there would be no
procedural vehicle to remedy the claimed wrongdoing in cases where the parent company board’s decision not to enforce
the subsidiary’s claim is unprotected by the business judgment rule.”[17]

The Lambrecht court held that capacity and standing requirements applicable to a direct derivative claim are altered for a
double derivative claim, and the contemporaneous ownership requirement — i.e., that the plaintiff must be an owner at
the time of the alleged wrongdoing — is not strictly applied to a double derivative claim.[18]

In 2020, the Delaware Chancery Court later explained in Bamford v. Penfold LP that the purpose for the
contemporaneous ownership requirement — i.e., “to prevent what has been considered an evil, namely the purchasing of
shares in order to maintain a derivative action designed to attack a transaction which occurred prior to the purchase of the
stock” — is not undermined so as long as the plaintiff had a beneficial ownership at the time of the injury.[19]
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And the continuous ownership requirement — i.e., that the plaintiff must be an owner throughout a lawsuit — was
modified such that it can be satisfied when the plaintiff owned shares in the parent entity “continuously throughout the
pendency of the double derivative action.”[20]

Applying the Rationale of Double Derivative Claims Even Further

Similar rationales, including by the Southern District of New York in March,[21] have been used to support a triple
derivative claim, such as when the plaintiff holds an interest in a parent entity and a subsidiary’s subsidiary is harmed.[22]
And while some courts have extended the rationale underlying double derivative claims to triple derivative claims,
published case law actually considering a quadruple, quintuple or further-multiple derivative claim is scarce, if not
nonexistent.

Nevertheless, various courts have implicitly acknowledged that such a claim may be permissible by referring to “multiple”
derivative claims and noting that such claims may arise when there are “one or more” intermediate subsidiaries.[23]

Moreover, the rationale underlying double and triple derivative claims — permitting an owner to intervene when a parent
entity refuses or is otherwise incapable of making an impartial business judgment to seek redress for a harmed subsidiary
— arguably applies, regardless of the number of intermediate subsidiaries that are involved.

And, given the number of multitiered entity structures, courts may soon have the opportunity to apply this rationale directly
to quadruple, quintuple or further-multiple derivative claims. As recently as this year, courts have continued to address the
doctrine of multiple derivative actions in various contexts,[24] including in Goyal v. Durkacz, a 2022 Chancery Court case
involving a multitiered company with a parent entity incorporated under Ontario, Canada, law.[25]

Practice Pointers

Your client bought ownership interests in a company. Over time, that company’s officers and directors created a
multitiered corporate structure with various subsidiaries. The client thinks that wrongful conduct has damaged, and
continues to damage, one of the subsidiary’s subsidiary’s subsidiaries, which in turn is causing harm to the parent
company in which they own interests.

As multitiered companies continue to grow, including through acquisitions of or mergers with domestic and foreign
companies, so will such complicated fact scenarios. Consider a multiple derivative action, and in so doing, carefully:

Analyze who suffered the harm, who caused the harm and why.

These basic first steps of litigation become more complicated when facing a web of interrelated entities, with often
overlapping officers, directors, employees, and/or agents, and consolidated and/or commingled financials.

For example, depending on the controlling law, whether the harm was suffered by the company itself — e.g., all
shareholders similarly suffered — or the shareholder suffered some “special injury” distinct from any other injury to the
company may dictate if a derivative action is necessary ab initio.

And, for multiple derivative actions, it is especially important to determine which subsidiary suffered the harm so that you
can determine whether you must consider a double, triple or further multiple derivative claim.

Moreover, it is important to consider whether the party that caused the harm owed the shareholder an individual duty
versus a duty to the company itself. Some factual circumstances may involve the basis for both a direct and derivative
claim.

Graph out the relationships between your client, the parent entity and any applicable subsidiaries, as well as the
relationships and duties owed by whoever caused the harm, e.g., fiduciary duties.

Evaluate the controlling law(s) applicable to any such derivative claim.
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This will affect not only the applicable causes of action, but also the viability of any multiple derivative action.

In addition, it will affect the requirements for properly asserting a derivative action, including any prerequisites for filing a
derivative action, such as a written presuit demand letter and corresponding issues of the required particularity of any
such demand letter, futility, the required response and related timing.

Evaluate any contracts and governing documents also governing the rights and obligations of the parties involved.

This should include any contracts involving your client, potential defendants, the parent entity and subsidiary entity or
entities, as well as governing documents outlining the scope of officers and/or directors’ powers.

Pay particular attention to any applicable contractual provisions concerning derivative claims, waivers, access to books
and records, and indemnification.

Consider the strength of defenses typically raised in response to derivative claims.

For example, officers and directors generally owe fiduciary duties to a company. Depending on the controlling law, such
duties may include, without limitation, duties of obedience, loyalty and due care. And the duty of care may be subject to
the “business judgment rule” — e.g., the honest exercise of business judgment and discretion.

Shain Khoshbin is a partner and co-chair of Munck Wilson Mandala LLP’s high-stakes litigation group.
Aaron Dilbeck is a senior associate at the firm.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their employer, its clients, or
Portfolio Media Inc., or any of its or their respective affiliates. This article is for general information purposes and is not
intended to be and should not be taken as legal advice.
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