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MCLE Self-Study:

NOT WHAT THE DOCTOR 
ORDERED: THE LIMITED UTILITY 
OF DOCTOR’S NOTES DURING 
THE INTERACTIVE PROCESS
By Kate LaQuay

INTRODUCTION
Many non-lawyers have 

a general understanding that 
California employers may be 
required to “accommodate” an 
employee’s disability. Less well 
understood, however, is that the 
employer’s obligation to do so 
is subject to certain limitations. 
In some cases, based on the 
employee’s job, disability and work 
restrictions, an accommodation 
that would allow the employee 
to keep working simply may 
not exist.1 However, even if the 
proposed accommodation were 
theoretically possible, only accom-
modations that are “reasonable” 
under the law must be provided.2 
For example, an employer is not 
required to change an employee’s 
supervisor even if the employee’s 
doctor has so requested as an 
accommodation for the employee’s 
anxiety and depression, because 
that is not a “reasonable” accom-
modation.3 Neither employees 
nor employers should assume that 
specific job changes are required 
to be implemented solely because 
a doctor has “so ordered.”

QUALIFYING DISABILITY
Employees with a qualifying 

disability generally are protected 
against discrimination, retaliation 
and harassment by both state 
and federal law.4 California’s Fair 
Employment and Housing Act 
(FEHA) also requires employers to 

engage in a good faith “interactive 
process” with a disabled employee 
to determine what “reasonable 
accommodations, if any,” are 
available so that the employee can 
perform the essential functions of 
the employee’s job.5 Employers are 
liable for not making a reasonable 
accommodation (assuming it 
would be possible to do so) unless 
granting the accommodation 
would cause “undue hardship” 
for the employer or would pose 
a safety risk to the employee 
or others.6

Not every discomfort is a 
protected “disability” that an 
employer must accommodate.7 
An employee who suffers from 
some degree of anxiety, but whose 
healthcare provider concedes that 
there are no work restrictions, 
need not be permitted to bring 
the employee’s dog to work even 
if the healthcare provider supports 
that request.8 FEHA is not a 
guarantee of “a stress-free working 
environment.” 9 Accordingly, 
an employee who presents a 
doctor’s note requesting “use of 
a quieter room” is not entitled to 
such an accommodation without 
establishing that the employee 
suffers from a covered disability 
that justifies the move.10 Similarly, 
“[a]n inability to get along with 
a particular supervisor is not a 
disability within the meaning of 
the FEHA,” regardless whether 
a doctor has recommended a 
supervisory change.11

Likewise, not every proposed 
accommodation for an employee’s 
disability must be accepted by the 
employer. For example, it is not 
unlawful to fire a disabled veteran 
based on a positive test result for 
marijuana, even when the veteran 
provided the employer with a 
physician’s recommendation for 
its use, because “FEHA does not 
require employers to accommodate 
the use of” substances that are 
illegal under federal law.12 An 
employee whose doctor declares 
the employee unable to work as a 
result of congestive heart failure is 
not entitled to an indefinite leave 
of absence while waiting for a 
heart transplant.13

REASONABLE ACCOMMODATION, 
INTERACTIVE PROCESS, 
AND DOCUMENTATION

When and to what extent, 
then, are specific proposed 
accommodations recommended 
by an employee’s physician 
“reasonable”? FEHA defines 
“reasonable accommodation” 
only by providing examples of 
what it “may include,” such as  
“[ j]ob-restructuring, part-time 
or modified work schedules,  
reassignment to a vacant position,” 
or “[m]aking existing facilities [] 
readily accessible to and usable 
by, individuals with disabilities.”14 
Because this list is not exhaustive, 
courts may look to federal cases 
decided under the Americans with 
Disabilities Act for guidance.15 In 
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California, courts have interpreted 
a “reasonable accommodation” 
under FEHA to mean: “a modifica-
tion or adjustment to the work 
environment that enables the 
employee to perform the essential 
functions of the job he or she 
holds or desires.”16 Some examples 
of potentially reasonable accom-
modations are included in FEHA 
regulations.17 The regulations 
mention accommodations such 
as: changing “when and/or how an 
essential function is performed”; 
“providing assistive aids and 
services such as qualified readers 
and interpreters”; modifying 
“examinations, training materials or 
policies”; and “[a]llowing applicants 
or employees to bring assistive 
animals to the work site.”18

Employers must initiate an 
interactive process to evaluate 
potent ia l  accommodat ions 
whenever: an employee requests 
reasonable accommodation; the 
employer becomes aware of 
the need for a potential accom-
modation; or an employee has 
exhausted a leave yet requires 
additional accommodation.19 The 
duty to engage in the interactive 
process applies not only when an 
employee has an actual disability, 
but also when an employee is 
perceived as being disabled.20 No 
particular form, or “magic words,” 
on the part of the employee are 
required in order to trigger the 
duty to engage in the interactive 
process,21 and the employee 
need not disclose the nature of 
the disability to the employer.22 
Similar rules apply to communica-
tions with prospective employees; 
employers cannot ask “questions 
likely to elicit information about a 
disability,” but can inquire “whether 
the applicant can perform the 
essential functions of the job.”23 If 
an applicant requests accommoda-
tion, or the employer reasonably 
believes that the applicant might 
require accommodation, the 

employer “may make limited 
inquiries regarding such reasonable 
accommodation.”24

If “the disability or the 
need for accommodation is not 
obvious,” the employer may 
request medical documentation 
from the employee to “confirm[] 
the existence of the disability and 
the need for reasonable accom-
modation.”25 For this reason, 
input from healthcare providers 
about an employee’s ability to 
perform a job and recommended 
accommodations to make that 
possible often are forwarded to 
the employer by the employee as 
part of the interactive process. 
As California’s Department of 
Fair Employment and Housing 
(DFEH) explains, “[t]he point of the 
process is to remove barriers that 
keep people from performing jobs 
that they could do with some form 
of accommodation.”26 Although 
no specific forms must be used 
during the interactive process, the 
DFEH offers a sample Request 
for Reasonable Accommodation 
packet that includes a certifica-
tion to be completed by the 
employee’s healthcare provider.27 
The DFEH form asks that the 
doctor: verify “that the employee 
has a disability”; indicate to what 
extent the employee may be 
unable to perform specific job 
functions, and for how long; and 
recommend “specific reasonable 
accommodation(s).”28

I f  the  document at ion 
submitted by an employee “does 
not specify the existence of a 
FEHA disability and explain the 
need for reasonable accommoda-
tion,” the employer may inform the 
employee that the documentation 
is insufficient.29 In that case, the 
employer should “explain why” 
the submission is inadequate 
and provide the employee “an 
opportunity to provide supple-
mental information in a timely 
manner.”30 If documentation from 

the employee “does not support 
any reasonable accommodation, 
no reasonable accommodation 
need be required,” but any later 
provided documentation must 
be reviewed.31

The employer should not, at 
any point during the interactive 
process, “ask [] about the 
underlying medical cause of the 
[employee’s] disability.”32 The 
employer “may make disability-
related inquiries,” however, “so 
long as the inquiries are both 
job-related and consistent 
with business necessity.”33 An 
employee’s “mental or physical 
inability to engage in the 
interactive process” does not 
breach either the employees 
or the employer’s obligation to 
engage in the required interactive 
process.34 If an employee is unable 
to participate in the interactive 
process “because of the disability 
or other circumstances, his or her 
representative” may communicate 
with the employer on the 
employee’s behalf.35

LEAVES
If an employee’s healthcare 

provider indicates that the 
employee is wholly unable to 
work, with or without accom-
modations, the employer can 
assume, in the absence of any 
contradictory evidence, that there 
are no accommodations (other 
than providing leave) that must 
be offered.36 Providing leave “may 
be a reasonable accommodation” 
under FEHA for an employee who 
“needs time away from the job for 
treatment and recovery,” if “the 
leave is likely to be effective in 
allowing the employee to return 
to work at the end of the leave.”37 
Granting leave also may be 
required under the Family Medical 
Leave Act (FMLA), the California 
Family Rights Act (FMLA), 
Pregnancy Disability Leave (PDL) 
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or other laws.38 The analysis is 
more complicated, however, when 
a healthcare provider specifies 
that the employee can continue 
working as long as adjustments 
are made.

PROCESS FOR FASHIONING 
REASONABLE ACCOMMODATIONS

The “process of fashioning an 
appropriate accommodation lies 
primarily with the employee.”39 In 
other words, employees bear the 
burden to inform employers what 
accommodations are sought. In 
addition to explaining in their own 
words what accommodations they 
desire, employees may submit 
doctors’ letters or notes, or “work 
status report[s]” following medical 
visits. The interactive process may 
include review, by the employees’ 
healthcare providers  and 
employers, of employees’ specific 
job descriptions and/or analyses 
of the physical demands of jobs. 
On review of the employees’ 
submissions, employers must make 
an “individualized assessment 
of both the job at issue and 
the specific physical or mental 
limitations of the individual that 
are directly related to the need for 
reasonable accommodation.”40

Although decisions about an 
employee’s requested accom-
modation will necessarily be 
case-specific, there are some 
clear limits on what is legally 
required. An accommodation is not 
“reasonable” if it would eliminate 
one of the essential functions of 
the employee’s job (e.g., a truck 
driver asks to be excused from 
driving trucks).41 “[E]ssential 
functions” are “the fundamental 
job duties of the employment 
position.”42 “Evidence of whether 
a particular function is essential 
includes, but is not limited to”: 
the employer’s judgment that 
the function is essential; the job 

description; the amount of time 
the employee spends performing 
that function; and “[t]he legitimate 
business consequences of not 
requiring” the performance of that 
function.”43

UNREASONABLE  
ACCOMMODATION

An employer also has 
no obligation to promote an 
employee, approve a transfer to a 
position for which the employee 
is not qualified, or create a new 
position for the employee, even 
when the employee cannot 
perform the essential functions 
of the current job with reasonable 
accommodations.44 Further, an 
employer is not required to grant 
an employee an indefinite leave 
of absence, when there is no 
indication whether or when the 
employee may be able to return to 
work.45 If more than one potential 
accommodation is possible, the 
employer has discretion to select 
an accommodation that is effective 
for it and the employee, even if 
that accommodation is not the one 
preferred by the employee.46

LOOKING BEYOND WHAT THE 
DOCTOR HAS ORDERED

Evaluating an employee’s 
requested accommodation(s) 
may be a simple matter when 
the work restrictions indicated 
by a healthcare provider are both 
specific and definite in duration 
(e.g., “no climbing ladders for 30 
days”). It may be readily ascertain-
able, by comparing the employee’s 
submissions to the job description 
or physical demands analysis, 
whether recommendations for 
the use of assistive equipment 
(such as a step stool), or limits 
on the weight of items the 
employee lifts or carries, would 
enable the employee to perform 
core job functions. When the 

requested accommodation can be 
implemented without eliminating 
an essential function of the 
employee’s job, creating a risk of 
harm to the employee or others, or 
otherwise causing undue hardship 
to the employer, the employer 
generally is obligated to approve 
the request.

But deciding whether to 
grant employees’ requested 
accommodation is not always 
straightforward. Work “restric-
tions” received from employees’ 
healthcare providers may 
be vague and/or indefinite. 
Although employers can ask for 
additional information if they 
believe information submitted 
on behalf of employees is insuf-
ficiently specific,47 supplemental 
submissions may or may not 
provide practical guidance. 
Consider these examples:

• An employee’s doctor reports
that the employee’s stress
justifies a transfer to another
location, then indicates in
supplemental documenta-
tion that the accommodation
she requires is to “not be
returned to a hostile work
environment.”48

• A teacher who reports that
the school’s Wi-Fi system
causes the teacher “microwave
sickness” initially submits a
doctor’s note restricting “work
with minimal Wi-Fi exposure.”
Subsequent recommendations
include the use of “paints
and other forms of shielding
materials to block Wi-Fi and
radio frequencies.”49

• A computer center worker
provides a note from an
al lerg is t  recommending
“exposure to fluctuating
temperatures, fumes, dust and
odors” be “kept at a minimum.”
Later, another doctor writes
that the worker’s workspace
must be “free of exposure to
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any agent that may trigger 
asthma or cause a drop in peak 
flow.”50

Employers may wonder 
whether such requests would be 
considered “reasonable” within 
the meaning of FEHA. Even 
assuming that such a request is 
“reasonable,” it may not be clear to 
the employer whether or how the 
proposed “accommodation” could 
be implemented (i.e., whether a 
particular worksite is a “hostile 
work environment”?). In some 
situations, there are no simple 
answers. But employers can and 
should go beyond what a doctor 
has “ordered” in evaluating an 
employee’s request for accom-
modation, particularly if the 
purported reason for the request 
is the employee’s “stress” or 
“anxiety.”51

PANDEMIC-
RELATED ACCOMMODATIONS

Employers may need to 
evaluate new kinds of purported 
disabilities and novel requests 
for accommodation as a result of 
the COVID-19 pandemic. One 
possible scenario is an employee’s 
claim that a COVID-19 infection 
itself is a protected “disability,” as 
opposed to a temporary illness 
such as influenza.52 Employees 
also may assert that fear of 
contracting the coronavirus is a 
disability that must be accom-
modated. If the employee’s fear is 
based on an underlying, qualifying 
disability that puts the employee 
at increased risk of severe illness 
from COVID-19, the employer 
may need to consider whether 
reasonable accommodations are 
available. Workers may claim 
that an employer’s vaccination 
requirement should not apply to 
them because of a current medical 
condition or a fear of side-effects. 
Employers who require workers 

to wear face coverings or other 
personal protective equipment 
(PPE) may be asked to make 
exceptions to those policies 
too. For example, an employee 
with a latex allergy may seek 
an accommodation of wearing 
non-latex gloves. Whatever the 
scenario, the same legal principles 
apply. Accommodations must be 
considered only for employees 
with a protected disability. As a 
starting point, employers should 
keep in mind that they need not 
“accept an employee’s subjective 
belief that [the employee] is 
disabled and may rely on medical 
information in that respect.”53

In evaluating pandemic-
related accommodation requests, 
employers may want to review 
the DFEH Guidance that discusses 
requests for accommodation 
concerning COVID-19 screenings, 
vaccinations, and the use of 
PPE.54 The Guidance confirms 
that employers generally “may 
require employees to receive an 
FDA-approved vaccination against 
COVID-19 infection” provided that 
the employer does not discriminate 
or retaliate against an employee 
who requests an accommodation 
based on a disability or a religious 
belief.55 “If an employee does not 
have a disability [] or sincerely-
held religious reason for not being 
vaccinated,” there is no obligation 
to accommodate a request for an 
exemption from the employer’s 
vaccinat ion requirement . 56 
California employers that do 
require vaccinations (except for 
those employing 25 or fewer 
employees) must provide supple-
mental paid sick leave for time 
spent to receive a vaccine and for 
any time the employee cannot 
work as a result of “symptoms 
related to a COVID-19 vaccine.”57 
Employers may ask why an 
employee has missed work, and 
whether the employee is experi-
encing COVID-19 symptoms.58

As and after employees return 
to work post-pandemic, employers 
also may see an increase in 
requests that employees be 
permitted to work (or continue 
working) remotely. If medical 
documentation establishes a 
protected disability that affects 
the employee’s ability to work 
on-site, the issue becomes whether 
telecommuting is a “reasonable” 
accommodation or would pose an 
“undue hardship” to an employer. 
In that case, the employer’s actions 
during the pandemic may be 
relevant. If an employee worked 
effectively on a remote basis in 
2020, it may be more difficult to 
suggest that doing so now is not 
“reasonable” or to claim that it 
would cause “undue hardship” to 
the company. Employers grappling 
with such requests might consider 
whether being present on-site 
is an “essential function” of the 
employee’s job (which would 
render remote work an unreason-
able accommodation). Another 
option might be to offer an 
alternative accommodation, given 
that an employer “has the right 
to implement an accommodation 
that is effective,” even if it is not 
the accommodation preferred by 
the employee.59 Employees who 
are “unable to work or telework” 
because of qualifying reasons 
related to COVID-19 may be 
entitled to supplemental paid sick 
leave60 and/or leaves pursuant to 
CFRA, FMLA or PDL.61

CONCLUSION
Employers are challenged 

at multiple points with respect 
to potential accommodations 
for an employee’s actual or 
perceived disability. Assuming 
there has been a trigger for an 
employer’s obligation to engage 
in the interactive process with 
an employee, the employer must 
make an individualized inquiry into 
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the employee’s ability to perform 
job functions, with or without 
accommodation. The employer 
then must decide whether 
potential accommodations exist, 
and if so, if they are reasonable. 
Ultimately, whether a requested 
accommodation is “reasonable” 
may depend on a variety of 
factors. Although employers 
can push back on unsupported 
requests for accommodation, 
employees may provide supple-
mental documents purporting to 
substantiate the request. Still, an 
employer may justifiably refuse to 
implement specific accommoda-
tions proposed by the employee’s 
healthcare providers, under 
appropriate circumstances. 

This article is available as an
online self-study test. 

(1 self-study credit for $20!)
Visit: 

cla.inreachce.com 
for more information.

cla.inreachce.com 
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