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RULE 1:  Be Credible. 

 

• Dress professionally, not fancy.   

 

The jury will begin to judge you and your client before you say one word. 

 

✓ Draw attention to you, not to your jewelry. 

 

✓ Be neat, not ruffled or disheveled. 

 

• Be intellectually honest. 

 

✓ Being smart and creative does not mean being deceptive. 

 

✓ Advocacy does not equate to exaggeration. 

 

✓ Apply the law to the facts and use common sense.   

 

➢ Do not distort or ignore the law to suit your purposes. 

 

• Promise what you can deliver.   

 

Don’t get caught in closing looking like you misled the jury in opening. 

 

✓ Do not promise evidence that will be inadmissible, or base your argument on it. 

 

✓ You could draw an objection and, even worse, the ire of the Judge. 

 

✓ You could violate rulings made during motions in limine, or even cause mistrial. 

 

✓ Anticipate probable objections to evidence or demonstratives and prepare for same. 

 

• Respect the Judge because she can help or hurt your credibility. 

 

✓ REMEMBER:  The one person in the room who is considered authoritative and credible out 

of the box (and without having to earn it with the jury) is the Judge. 
 

✓ REMEMBER:  The jury is closely watching your interactions with the Judge. 

 

➢ Always answer the Judge’s question, then explain - not vice versa.   

 

➢ Never be evasive or disrespectful. 

 

➢ Thank the Judge for her rulings, even if she’s incorrect. 
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• Make eye contact with members of the jury. 

 

✓ Maintaining good eye contact shows trustworthiness and sincerity. 

 

✓ Excessive blinking and shifty eye movements suggest deception. 

 

• Be enthusiastic about your position, but not fanatical. 

 

➢ Have conviction.  But be fair and recognize your adversary’s position.   

 

➢ Do not yell, but do not whisper.   

 

▪ Yelling doesn’t make what you’re saying more right. 

 

▪ But the jury cannot consider what it cannot hear. 

 

➢ Do not be severe, overly emotional, or unsympathetic.   

 

▪ If your case involves a death, recognize the impact and that it involves suffering. 

 

• Show a command of the facts and the law. 

 

✓ If possible, move away from the podium and speak freely and clearly.   

 

✓ Do not read your opening or closing.  Use as few notes as possible.  

 

✓ Be organized - not just in the organization of your opening statement and closing argument.   

 

➢ Your counsel table also reflects your case. 

 

➢ Shuffling papers and groping to find something reflects disorganization. 

 

✓ Yes, this means you must prepare and practice, practice, practice.   

 

➢ Try videotaping your opening and closing, and watching it yourself. 

 

➢ Try practicing in front of your family and friends, and get feedback. 
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RULE 2:  Speak In Concise, Contemporary English, Not Legalese. 

 

• Avoid using many words when one is more understandable. 

 

✓ Sufficient number of = enough 

 

✓ That point in time = then 

 

✓ For the reason that = because 

 

• Use shorter sentences in active tense.   

 

✓ Use passive tense when you want to deflect attention away from the actor. 

 

• Avoid words like “hereby,” “heretofore,” “aforementioned,” “whereas,” “wherefore,” and 

“whereunder.” 

 

• Avoid weak words such as “we believe” or “we think.”  

 

• When you are explaining legal terms, explain them in an understandable and interesting way.   

 

✓ Your opening and closing should not resemble a scientific or academic forum. 

 

✓ Use analogies. 

 

In a criminal case, the burden of proof is beyond a reasonable doubt because someone’s life 

is on the line.   

 

In a civil case, the burden of proof is a preponderance of the evidence. 

 

 This means more likely than not likely.  

 

 Picture the scales of justice, where a grain of sand can tip the scale. 
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RULE 3:  Tell A Story - A Good Story - That The Jury Will Remember. 

 

• Trial is theater.   

 

✓ Be engaging.   

 

✓ Use drama, as appropriate, to draw and keep attention. 

 

• Use cadence and inflection in your voice.   

 

✓ Do not be monotone.   

 

✓ DO NOT RUSH. 

 

• Sometimes, it is more powerful to allow the jury to initially reach its own conclusion than for 

you to just tell the jury the conclusion. 

 

Joe and Bob owned a company that just patented a very lucrative new product. 

 

Joe owed Bob money which, if not repaid by Friday, would mean that Joe would lose all his 

interest in the company. 

 

On Thursday, Bob found out Joe was having an affair with his wife and was fighting mad.   

 

Without Bob around, Joe would get 100% of the profits of the new product. 

 

Joe decided that, on that particular Thursday, he would confront Bob about the affair. 

 

When Bob became angry, Joe convinced Bob to go out on the seventh floor balcony of the 

offices to discuss the matter. 

 

Witnesses in the office could not see what happened on the balcony, but heard Bob yell at 

Joe “stop shoving me.” 

 

Bob fell from the balcony that Thursday night and died. 

 

• Sometimes silence can speak louder than words. 

 

[30 seconds]  It took Joe 5 minutes to call an ambulance to try to save Bob’s life. 

 

• In opening, consider dispensing with traditional introductions and start with a bang.   

 

✓ Over a century ago, the psychologist William James suggested that getting the listener’s 

attention was the first step in the act of persuasion.   

 

✓ A touch of drama adds emphasis to the basic concept at issue in your case. 
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It was about 10 PM on a Friday night.  Mary Smith was at home.  She had put her two young sons 

to bed about an hour ago, and was getting herself ready for bed. 

 

As with most Friday nights, her husband Mark wasn’t home.  He was a restaurant manager.  And 

tonight, there was no use staying up to see him.  He was in charge of doing a night-time audit at the 

restaurant.  Some of you are probably familiar with this scenario - - recording inventory, counting 

stock, and determining what orders need to be placed. 

 

She knew the employees working with Mark that night.  They had a great time at the last company 

Christmas Party.  Susan was Mark’s 36-year-old assistant manager.  She was a single mother of an 

8 year old girl.  Sally was an assistant manager in training.  She was just promoted from being a 

waitress at the restaurant.  Sally was single and six-months pregnant with her first child. 

 

After calling Mark on his cell phone to say goodnight and tell him she loved him, Mary fell asleep.  

She was content in knowing her husband would be home in time for them to have a nice family 

breakfast the next morning, and then cuddle on the couch with their sons while watching Saturday 

morning cartoons. 

 

About 7 AM that Saturday morning, Mary suddenly woke up when she didn’t feel her husband 

lying next to her in the bed.  She started running through the house to see if maybe Mark had fallen 

asleep in front of the television.  When he wasn’t there, she began to really get worried.   

 

She tried calling him on his cell phone.  No answer.  Now, Mary panicked.  

 

Mary loved her husband, and the family completely depended on him.  They’d been married for 7 

years, with two young sons - one not even in kindergarten yet.  She was a housewife who hadn’t 

worked outside the home for years. 

 

Suddenly, the phone rang. 

 

Mary felt a twinge of relief until the voice on the other side of the line said “Mrs. Smith?”  She said 

yes.  “This is Officer Jones with the Maplewood Police Department.  Ma’am, I have some bad 

news.  Your husband and two other employees were shot to death last night inside the restaurant.” 

 

• Examples of shorter teasers and hooks: 

 

➢ They were the saddest words Mary Smith had ever heard - “Mrs. Smith, your husband 

was shot to death last night in the restaurant.” 

 

➢ Nothing is more inviting to the criminal mind than a dark place.  The defendants knew 

this when they designed the lighting for their shopping center. But they decided to skimp 

on the lightbulbs. 
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RULE 4:  Use A Concise And Easily-Remembered Theme. 

 

• Create a theme that you can weave into your voir dire, opening statement, direct and cross-

examination (directly or indirectly), and closing argument. 

 

• THEMATIC ACRONYMS: 

 

This case is about Responsibility, Inaction, and Consequences. - RIC. 

 

✓ Good place to find words for your acronym is in the relevant jury instructions. 

 

✓ Don’t use acronyms for phrases the jury may not understand  

 

o  “Attorney General,” not “AG.” 

 

• Theme is also important to keep you from getting lost in the weeds. 

 

✓ BRUCE LEE 

 

✓ When considering a fact, always ask if it actually helps or hurts your case. 

 

“The best way to be boring is to leave nothing out.” 

- Voltaire 
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RULE 5:  Tell The Jury What You Expect It To Do. 

 

• Tell members of the jury:  

 

(1) what they’re going to hear and see during trial in your opening,  

 

(2) then make sure they hear and see it during direct and cross-examinations, and  

 

(3) then tell them again what they heard and saw in closing, and respectfully request what you 

expect them to do. 

 

• The goal in opening is for the jury to learn something - what the evidence will show. 

 

✓ Develop the players in the case.   

 

➢ Develop their personalities so the jury will get to know and understand them. 

 

✓ If your client is a corporation, then explain the nature of the client to the jury in familiar 

terms.   

 

➢ Remind the jury of the components and features of a corporate client: 

 

The corporation is a business organized by people who are no different than you.  It 

employs individuals who cooperate and work toward a shared goal.  

 

o The key point is that the corporation is made of people, not glass and concrete. 

 

o If it is consistent with your theme, explain that corporations have many legal 

rights and obligations that are no different from those of natural persons. 

 

o Emphasize the corporation’s contributions to society, both in its for-profit 

activities and in its charitable contributions of time, resources, and/or money. 

 

✓ Do not put your client on a pedestal.   

 

➢ Do not overstate your client’s virtues.  

 

➢ To do so risks generating resentment from the jurors. 

 

✓ Use a chronology, but not religiously.   

 

➢ Do not deflate your story with “bad facts” until an appropriate time in the story when 

you can explain why it is really not a “bad fact” for your client - HAMMOCK. 

 

➢ Leave the jury with an understanding of what your client has gone through, and what the 

jury may and should do as a result of the circumstances. 
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• Then show the jury that evidence during direct and cross-examination. 

 

• Then, in closing, explain to the jury that you kept your word. 

 

✓ Explain how you showed the jury the evidence you promised to submit in your opening 

(and, if possible, that your opposing counsel did not). 

 

✓ Call for the jury to take immediate and deliberate action. 

 

✓ If you can, use key phrases employed by opposing counsel in her opening statement, 

examinations, or closing argument against her. 

 

✓ Empower the jury in closing argument. 

 

➢ Let the jury know that it may make reasonable inferences from the facts and use 

common sense. 

 

o The parking lot and entrance was bone dry when she entered the store. 

 

o The parking lot and entrance were soaking wet when she left the store.  

 

➢ Empower the jury’s decision with concepts of justice, fairness, and courage. 

 

➢ Tell the jury that what you ask is not only what it must do under the law,  

 

but also what the jury should do because it is right.  
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RULE 6:  Never Let The Other Side Give Bad Facts First. 

 

• Don’t be guilty of “advocate tunnel vision.”   

 

✓ There will be two sides to the story. 

 

• Address bad facts in your opening, as well as in your closing, but not to excess.   

 

✓ This “defensive” aspect of your case should take up only 10-20% of your opening and 

closing (you better hope ☺). 

 

✓ Take the wind out of opposing counsel’s sails by addressing bad facts first in opening. 

 

➢ This will build your credibility because it shows you are being open and honest. 

 

➢ This will allow you to give the bad facts in a light most favorable to your case, 

 

and hopefully in a way that the jury will remember when your opposing counsel 

presents those same facts. 

 

➢ This will cause your opposing counsel to be “defensive” when presenting facts she 

thought would be most favorable to her case. 

 

• If you know that your opposing counsel will call a witness whose credibility is questionable, 

you should mention FACTS regarding credibility (if admissible) during the opening.   

 

✓ Once the tainted witness takes the stand, the jury will be ready to question the validity of 

that witness’s testimony even before your cross-examination begins. 

 

✓ BUT REMEMBER:   

 

➢ Opening is generally not the proper time to present heated argument. 

 

➢ As a general rule, opening statement ends and argument begins when counsel attempts to 

tell the jury how it should reach the decision,  

 

instead of what the evidence will be. 
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RULE 7:  Use The Rule of Recency And Hammocking. 

 

• In organizing the opening and closing, remember that folks tend to remember best what they 

hear first and last.  

 

✓ Present the strongest evidence in that order.  

 

✓ Hammock the “bad” evidence. 
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RULE 8:  Sometimes Pictures Speak Louder Than Words. 

 

• Use physical and demonstrative evidence.   

 

✓ If possible, use PowerPoints and projectors. 

 

• This will increase the jury’s understanding of what the evidence will actually show.  

 

• Moreover, it directs the jury’s attention to important evidence in the opening, and allows the 

jury to recognize it once it is introduced during trial and discussed in closing.  

 

✓ For example, in a breach of contract case, you should blow up the relevant portion of the 

contract around which the dispute developed.  

 

➢ Show that portion of the contract to the jury and read it to the jury during the opening 

statement, so it is remembered during examinations and closing. 

 

✓ In a personal injury or criminal case, use diagrams, charts, photo enlargements, and/or 

demonstrative videos/reconstructions (if admissible) showing how the incident occurred 

and/or what injuries were sustained by your client.  

 

✓ Use charts to explain complex engineering and medical terms that will be used during 

the trial. 

 

✓ Use concise and helpful/easily understood chronologies. 

 

• “Please turn with me to exhibit 9 in your jury binder.” 

 

✓ NOT:  “Please go to exhibit 9 in your jury binder.” 
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RULE 9:  Use Body Language And Space To Your Advantage. 

 

REMEMBER:  The jury is watching you - just like Big Brother - even when you are sitting at 

counsel table. 

 

• Project confidence.   

 

✓ A strong posture conveys confidence and command of the situation. 

 

✓ Stand, move, and sit with shoulders back, head high, and a straight-ahead look. 

 

• When something doesn’t go your way, don’t look disappointed or surprised. 

 

✓ If you look like something is really important or bad for you, the jury will also think it is 

important or bad for you. 

 

➢ Furious scribbling = that was really important 

 

➢ Collar pull = feeling of being under pressure 

 

➢ Scratching neck = uncertainty 

 

➢ Wringing hands = nervous 

 

➢ NOTE:  Cracking knuckles = just plain annoying 

 

• Don’t turn your back on the jury or a witness, except for extreme dramatic effect. 

 

• Use your hands appropriately. 

 

✓ Open = Sign of openness 

 

➢ Use open palms when speaking to the jury to get it to see things your way. 

 

✓ Closed = A sign of anger, typically with clenched fists 

 

• Watch Your Distance.   

 

✓ Sitting near someone communicates a warm, positive opinion of that person.   

 

➢ Sit near your client. 

 

✓ HOWEVER, moving into someone’s personal space (e.g., during cross-examination) 

can make her feel uncomfortable. 
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• SIDE NOTES: 

 

✓ Direct Examination - Witness is the star of the show.   

 

➢ During direct examination, stand near the far end of the jury box (if allowed), which 

forces the witness to look at the jury when answering.   

 

➢ The eye contact reinforces truthfulness.   

 

➢ This also draws attention away from you. 

 

✓ Cross-Examination - You are the star of the show.   

 

➢ During cross-examination, it’s best to move around (if allowed).   

 

➢ Therefore, you cause the witness (and the jury) to look at you.   

 

➢ This emphasizes your role as star, and further diminishes the witness’s opportunity to 

gain credibility with the jury through eye contact.  
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RULE 10:  Read Your Jury. 

 

• Eyes are the window to the soul. 

 

✓ If their eyes are closed or frowning, it usually means something. 

 

✓ If they are avoiding eye contact or rolling eyes, you’re probably losing them. 

 

• The nose knows.  

 

✓ Wrinkling = sometimes expression of disgust 

 

✓ Touching the nose = sometimes a sign of falsehood and evasion 

 

✓ When the Judge or a member of the jury wrinkles or pinches her nose, she may be confused 

or overwhelmed with what you are saying.   

 

• Head Positions.  

 

✓ A tilting head means something’s caught their attention and/or confusion.   

 

✓ Head down (or dozing off) means bored and/or inattentive. 

 

➢ Pick up the pace or become more animated and lively. 

 

• See also Rule 9. 
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